
Executive Summary Of Proposed Local Patent Rules

For The Eastern District of Virginia


Over the past several years, many U.S. district courts have adopted some form of local patent rules (see http://www.nyipla.org/public/PatentLocalRules.doc for a slightly out-of-date list of U.S. district courts that have adopted some form of local patent rules) to provide judges and parties with a roadmap for handling patent cases.  There are no local rules for patent cases in the U.S. District Court for the Eastern District of Virginia (the “EDVA”), and, indeed, the manner in which judges in the EDVA handle patent cases vary from division to division and judge to judge.  Believing that the EDVA would benefit from the adoption of local rules for patent cases, several members of the bar who regularly handle patent litigation in the EDVA formed a small working group to draft proposed local patent rules.  That group (Dabney Carr, Maya Eckstein, Dave Finkelson, Dana McDaniel, Chip Molster, Stephen Noona, Bob Barrett and Robert Angle) set  three goals for any patent local rule proposal:

· That proposed rules be simple and promote consistency among the Court’s divisions;
· That, where possible, proposed rules be permissive and flexible so that judges may adapt them to the needs of individual cases; and

· That proposed rules streamline the litigation of patent cases in the EDVA and reduce the Court’s work load.

With these goals in mind, the working group drafted a proposed Local Patent Rule, Model Scheduling Time Table and Sample Scheduling Order drawn from practices and procedures already in use in the EDVA.  The working group consulted with individual judges of the EDVA regarding the draft rule and circulated and received comments on the draft rule from the Virginia State Bar Intellectual Property Section, the Virginia Bar Association Intellectual Property Section, the Federal Bar Association (Richmond, Northern Virginia, and Tidewater Chapters) and the Greater Richmond Intellectual Property Law Association.  The attached proposal reflects comments received from both the judiciary and the bar associations and is respectfully submitted for consideration by the judges of the EDVA.


The attached proposed Local Patent Rule, Model Scheduling Time Table  and Sample Scheduling Order has the following primary components:

· Early disclosure of infringement contentions followed by disclosure of non-infringement invalidity contentions;

· Early consideration of claim construction so that claim construction may be completed prior to the issuance of expert reports.  In addition, the issuance of a claim construction early in the case allows the parties to explore resolution of the case at an early stage;
· Early filing of dispositive motions (approximately ten weeks before trial) to allow the Court greater time to consider such motions because of the highly technical and complex nature of most patent cases;

· A suggested timetable of approximately eight months between the Rule 16(b) Scheduling Conference and trial that the working group believes is appropriate given the complexity of most patent cases and the need to complete patent-specific procedures, such as claim construction, in the context of the EDVA’s rapid docket procedures.


If the judges of the EDVA have any questions regarding the proposed Local Patent Rule, Model Pretrial Order or the Sample Scheduling Order, the working group is available to meet with the Court at its convenience or the Court may contact any of the members of the working group listed below.

Robert Angle: robert.angle@troutmansanders.com, 804-697-1246

Bob Barrett: rbarrett@hunton.com, 804-788-8571

Dabney Carr: dabney.carr@troutmansanders.com, 804-697-1238

Maya Eckstein: meckstein@hunton.com, 804-788-8788

Dave Finkelson: dfinkelson@mcguirewoods.com, 804-775-1157

Dana McDaniel: dmcdaniel@spottsfain.com, 804-697-2065

Chip Molster: cmolster@winston.com, 202-282-5988

Stephen Noona: senoona@kaufcan.com, 757-624-3239
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